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Mmediately after his Lordſhip was in Court, the return of the 
Habeas —_ was read, and Mr. Sanders (of Council for his 
Lordſhip) did move the Court, That whereas in Eafter Term 
1581, the Court had diſmiſsd his Lordſhip with a Declaration 
that they would rake into their Conſideration till the Term fol- 

lowing,what anſwer they would make to what had then been ſaid ro them 
by his Lordſhip and his Council ; he therefore moved, That they might 
now accordingly know the pleaſure of the Court, and that they would 
be pleaſed to grant Bail to the Earl of Danby. 


But before the ſaid Mr.Sa»ders could well have pronounced the fore- 
going words, . the Lord Chief Juſtice Pemberton did reprimand the faid 
Mr. Sanders for having offer d to impoſe upon the Court what had ne» 
ver been faid by them, faying, that there was no ſuch thing as their 
having faid at any time that they would take the Earl of Danly's 
Caſc into farther conſideration ; for that they had told my Lord of 
Danby the laſt time, that it was not in their power to give _ = 
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Relief at all, and that he therefore wonderd , and muſt extremel 
blame Mr. Sanders for moving_the Court again in a matter to whic 
they had already given ſuch a poſitive Anſwer, and could not but ad- 
mire, that he ſo miſggtorm his Clyent, as to give him any ſuch 
advice, which could only be to the giving both hum and the Court an 
unneceſſary troubk. | 


To all which Mr. Sanders replyed, that he humbly begg'd his Lord- 
ſhip's pardon if he had miſtaken him, tor that truly he did underſtand 
that his Lordſhip had declare@ that he would take time to conſider 
of my Lord of Danbys Caſe till the following Term ; but that it ir 
was a miſtake, he, muſt beg his Lordſhip's par and did belicve the 
reſt of lus Brepuch kit Mo, a well as humſelf.? golf 
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# 6 LY | 
The Earl of Danby then ſpoke himſelf for about rwo' hoors, and faid to 
the Lord Chief Juſtice, that he met with an Objettion which hedid nor 
expect, and that he mutt is Lordihyp's pardon not to let that paſs 
for « miſtake which his Sao: hr ae the Courts having#ta- 
ken time to conſider of his Caſe, till the next Term after that of his 
Lordſhip's being laſt there ; for that his Lordſhip did thereſn appeal both 
to the reſt of the Judges which were upon the Bench with him, and to 
all other perſons wharloever who were then in Court, whether his Lord- 
ſhip had not ſaid that if he (meaning the Earl of Danby) pleaſed, they 
would take time to conſider ot his Caſe till the next Term; and he did 
declare upon his Zonoxr that thoſe wards had been pronounced tojhim 
by fhy Lord Chief Juſtice himſclt, and that he did then acceprt- it as a 
favour from the Court, and did return his humble thanks to them for it : 
In {6 rhuch that his Lordſhip-faid, that he confeſſed he was very much 
ſarprized to nicet with ſuch an Introduttion ar the firſt entrance into*a 
matter which he conceived to be of fo great weight as he doubted nor 


but he ſhould make this Caſe of his appear to be. 


But yet that it did give him reaſon to believe that he came with ſome 

judice before his Lordſhip, and that they were ſo much prepolleſſed 
in this matter, that it he did not think every Man in Erg/and would 
find that he might be concern'd in what reſolution ſhould be givert in 
this Caſe, as well as himſelf, he ſhould ſcarcely have ventured upon 
it, though he had lain ſo long under fo unreaſonable a Confinement 
as he took himſelf to do; therefore he muſt deſire their Lordſhi 
patience and attention to what he had to offer in his own behalf, 
and (as he believed) in the behalf of the Liberty of the Subjett in ge- 


neral. 


His Lordſhip direQting himſelf to the Lord Chief Juſtice, aid, Ir 
was juſt now a year ſince he was before his Lordſhip in this Court, and 
that he was aſſured, that his Lordſhip did then pleaſe ro tell him thar 
they would rake time to the following Term to conſider of what they 
ſhould th.k fit to doe in his Lordſhips Cafe ; Bur he faid, that care 
was then taken the firſt day of that following Term to prevent his 
coming there, by an /xdiftment which was brought againſt him (ready 

cut 
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ent and dryd, as he had been told) for his being privy to the Murther 
of Sir Edmund-Bury Godfrey. 


He faid he did not wonder at it, Becauſe there was nothing ſo 4/act, 
which had not been Invented to be faid againſt him, but he confeſſed 
he did wonder to hear, that fuch an Evidence of an 7rifſh Papift (who 
was upon Tryal tor his own Lite, and upon an hear-ſay only) ſhould be 
believed againſt an Eng/i/h Proteſtant, by a Jury of Engliſh men, and 
ſome of - yn bur yet that that wonder had been much a- 
bated, when he heard that the fame Foreman had been as favourable in 
the Caſe of a Notorious Murther, as he had been ready to find that Maur- 
ther againſt him, which had not the leaſt probability in it, and which 
no man could think of with more Deteſtation both of the Fatt, and of 
any Man that could have an hand in it, than himſelf. 


However, this prevented him from coming there again till after no- 
tice had been given to Sir Edmund-Bury Godfrey's Brothers, to know 
it they had any o_ turther to ſay againſt him on that marrer, 
and that he could get himfelt Diſcharg'd trom that Indiitment, and as 
to the wretch himſelt Firz Harrs (who had accuſed him) he did 
two days before his Death, ſend the Mnifter of the Tower to his Lord- 
thip, to beg ot him, that before he died, his Lordſhip would forgive 
him his having ſworn fa/ſly againſt him; and he did confeſs, that he 
was put upon it to ſave his own Life, and did fay by whom he was 
prompted to it; and whether it proceeded from thoſe Men , who 
might think their Villanies diſcovered, and ſo might fear they could no 
way be ſafe but by putting that matter yer farther againſt him, or from 
what other Cauſe his Lordſhip could nor tell, but (if his Lordſhip was nor 
miſinformed } he did hear that ſome Men were ſtill endeavouring to ger 
INIESES the ſame nature to be ſworn againſt him, if they can 
contrive how to make their torg'd Teitimonies to agree about it. 


He faid he thought that time would have tired out the malice of 
ſuch Bloud-ſuckers betore now whom he had found fo bulſie, tor the 
firſt year and halt after his Impriſonment, that he was not a Week with- 
out Endeavours uſed by ſtrange People to ger to ſpeak with him, and 
ſuch as he had reaſon otten to ſuſpect to be Anights of the Poſt ; amongſt 
whom the ſtory ot one Magrath (another Iriſh Man ) he faid, was no- 
tably remarkable in his endeavour (under prerence of kindneſs) to have 
ne him their 7oo/ ro prove that Sir Fdmund- Bury Godfrey had killed 
himſelf; but he faid he had the good fortune immediately to detedt 
that Villany, as he hoped yer to live to doe of /ome others; but that 
in the mean time he forclaw, that he was always to be a particular Ob- 
jet of the malice of ſuch men, fo long as he was left under this Con- 
finement, from which he ſaw no hopes to be relieved bur by that Courr, 
where the Law Directs every Eng/i/b man to come tor Juſtice, that is 
oppreſsd in his Liberty. 


He faid he hoped his Lordſhip would forgive him for having teen 
a little redious on that Subject of Sir Edmwd-Bury Godfrey, becauſe 


bus 
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After his di from that Indiftment, he faid there ſeemed to be a 
ility of the of a Parliament in ſome ſhort time, and w 
ever he could give himſelf the leaſt hopes of that, he reſolved to 
ble no other ; But that now he had not the 
kind, and that he had been a Priſoner above three years 
ſafely ſwear, he was without the &wowledge to that day, for what real 
Crimes he was Committed; only he knew that the name of 7reaſox had 
been laid to his Charge, without ſaying wherein the 7reaſen conliſted. 


but becauſe he ſaw the laſt time he was there, that fault ſeemed to 
be found with his Councils, tor urging things which ſeemed to relate to 
matters of Parliament oO Os of his requeſt 
on = ing in it _ touch their p+ app dy had cho- 

rather to rely u Courts pardoning his detedts, than put an 
further oxen cheſs Qrackuzes + 4 had been his Council, 4 
whom he had been more beholden, than they had been to him ; for that 
they had undergone ſome unheard-of rebutes already in anether place, for 

ing to be of Council with him (though in matters of Law) which 
he believed had never been heard of but in his Caſe, and he hoped that 
(when all his Circumſtances ſhall have been well conſidered) he ſhall be 
the laſt Engliſh man that will ever have ſo many hardſhips put upon him, 
as will appear to be through every part of his Caſe. 


In the firſt place he ſaid, that he had been both Accuſed and Commitr- 
ted, without any Oath or Afedavit made againſt him, for any Crime 
whatever ; Which had been in the Caſe of no other Lord but himſelf, and 
he did believe of no other Man. 


Secondly, That there was no particular 7reaſen mention'd in the Arti- 
cles againſt him, only the word TRAITEROUSLT had been applyed 
to things which were not 7regſon, if they had been true (as was then de- 
clared by Sir William Jones the King's Attorney) and he ſaid , there were 
good ſtore of Witneſſes to prove, when it could not be maintained 
by Argument in the Zouſe of Commons, that any of the Crimes men- 
tion'd againſt him were Treaſon; It was anſw by ane of the 
Robe there, (who would not have fj to have aſſigned the Treaſon, 
had there been any) that however ought to give the title of High- 
Treaſon tothe Articles, for that otherwiſe they would dwindle to nothing 
when they came into the Houſe of Peers. Now in the Imp*:chments of the 
other Lords ( not to meddle with the Truth or Faltty of their Accu- 
ſers) they were Chargd with the higheſt Treaſons in Name, and upon 
Oaths made againſt them. 


Thirdly, When a ſhort day was ſet by the Lords for his being heard, 


and 


at the Coirt of King's-Benth, G&c. G 


and that he appeared that day accordingly, bis Council was then Threatned 
if they did dareto plead inatter of Law for him: Which he faid was never 
of before in any Man's Caſe whatever, nor in the worſt of times. 


Fourthly, He ſaid if all the Articles had beentrue againſt him, and, had 
been "Treaſon; he had his Majeſty's Pardow (which he then ſhewed to the 
Court, and demanded the benefit ot it) ſaying, that-'that did pardon 
both his Crimes (it he were Guilty of any) and his Impriſoament, and 
yer; that both that Pardon arid be, had been Priſcners together for above 
three years (of which he faid he durſt confidently affirm, thit his was 
the firſt Precedent fince the Conqueſt. 


Fifthly, He ſet forth that he had not only his Majeſty's Pardex, but 
that there had been his Majeſty's Declaration of it in hus Speech to his two 
Houſes of Parliament, with a Declaration of his | and 
a Declaration that he would give him his Pardon zen tithes over, if that 
were defeCtive cither in matter or form. And in this alſo he faid that his 
Caſc wasnot only particular from any others, but that ſuch Declarations of 
the King's Intentions to Pardon ( the formal Pardons have not 
been obtained) have heretofore been alone a ground to procure Bailat leaſt 
whenthe Party hasbeen the King's Priſecer and at the King's Suit, which 
he ſuppoſed was not doubted in his Caſe. | 


Sixthly, He faid that he had not only been thus Committed, and thus 
proſecution greateſt nme; w iS another 
cient by the Law for Bail: Bur inſtead of a reſtraint Ad Cuſtodiam 

he ſaid he had undergone | than the Crimes 

againſt him could have deſerved, if they had been true; both by the 
kngth of his Impriſonment (which was to be a ſufficient Ground 
for Bail, both by the King's Council and the Priſoner's, in the 

on the Grand Habeas C 3® Car. as alſo in Metvin's Caſe, 1* Car. 
and in Sir Tho. Darnel's and other Caſes. 


By the Inconvenience of his Accommodations in the Priſon, for above 
two years and a halt of the time. | 


By two moſt dangerous Sickneſſes in the Priſon. And 


By the loſs of divers of his Family fince his being in Priſon, who 
would ſome of them moſt certainly not have been in places where 
they have been loſt, had he been at liberty. 


He faid he was informed, that his Majeſty had been again pleaſed to 
give his Dire&tions to Mr. Attorney, to give his Conſent a ſecond time 
to his Bail, and he did leave to ask Mr. Attorney if it were fo? 
Whereupon Mr. Attorney did ſtand up, and fay, that he had his Ma- 
jeſty's DireCtions to give his Majeſty's Conſent again to his Lord(hip's 
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His Lordſhi > $i thereupon ſay, chat this alſo was particular in —_ 
Caſe ; and he did believe, there was ſcarce a Precedent in 1d, of the 
King's Priſoner, and at the King's Suit, not being Bailed when there hat 
been the #7 s Confentto it; unkeſs where the Priſoner hah not been 
able to find fufhcient Security I For 
that the two only Juſt Grounds the Continuance of Reſtraint 
by the Law are, either for keeping the Party from being able to doe any 
harm by ,his at Liberty, (of which the King is the beſt Judge) or 
for ſecuring the to abide the Judgement of the Law, Gin which 
the Court ought to have good ſatisfaftion) and ſo they might. have ſuf 
ficiently in his Caſe. 


| — that the Precedent would be no leſs ſtrange and new againſt 

than againſt himſelf, if - chey ſhould not permit. hai to be Baiked 
ke uch Circumſtances: - For he had heard, that the"Law did adihig 
of no Abſurdity; Now he did deſire to know, bow ariy thing could 4n 
reafon be more abfard on behalf of the Xing, than it the ixg's Priſoner 
and at the Xing's Suit, ſhould be kept in Priſon by any &t the King's 
en Will? 


etition of Ri 
+4 and ir ever Redre 


But if after fo many heats and diſputes which our Anceſtors have had 
with the Crown about their Liberties, this Doctrine ſhould now te ad- 
mitted for Law; We would ſeem to endeavour, (as much as in us lies) 
to bring it to this Concluſion , and be our own Felos De ſe; That 
the King ſhall have a way found out by our ſelves, and without his ſeek- 
ing how he may Impriſon Man, or mumber of Men when he pleaſes 
in a Parliamentary way; far by Diſſolving that Parliament, he may keep 
them as long, as he pleaſes in a Priſon —_— remedy : But that he ſhall nes- 
ther have power to Relieve us Llp A his - ; Authority, nor by buy 
Courts of Juſtice. So as in ſhort me-; The King ſhould on- 
ye wer to hurt his 6s nach anda heng 2s he ples 

, but not be able to doe them any Right if he would; and then 
we ſhall have Magna Charta and the Petition of Right Reverſs'd, in- 
ſtead of receiving benefit by them, which the |; of England 
have been fo Gracious as to give us, and all the Lear ned Writers upon 
thofe happy y Laws of Liberty have told us we are ſecure under, at al 
times, and againſt al Accidents whatever. He 


at the Court of King's-Bench, Ge. 7 


He then begg leave to obſerve to his Lordſhip what: he foand in my 
Lord Chiet Jattice Cote's Comments upon Magna Charta, who faid, that 
the words Nai Vendemas, Nuli Negabimas, aut Differemus Tuſtitiam 
vel Rettam, are ſpoken in the Perſon of the King, who (in J t 
edi is always preſent, and repeating the ſaid words in all his Courrs 

ICE. - 


__m_ (CR . in the Realm may at af 
Dn Freely; Dil. 603 Stet, witour cedey, fr rhe Day es 

Freely, , Specdily, wi y, for that Delay is 4 
Sort of Denial. 


" The faid Lord Cote obſerves further , that thoſe words of Magna 
Charts are fully Expounded by latter Statutes ( viz.) 20 E. 3. &c. 
CE COONS drm nth ora got rh Jus 
ice to any man, neit any Seal, nor Order, nor 
Writ ans Aerngn wn Boy King, endly An toe other,” nor 
any other Cauſe. | 


Now whatever may be faid out of other Conſiderations, he faid no 
Man can deny, but that there is Hay of Fuſſtice (to fay no worle 


of it) to any Man who ( no of his own) can neither 
' get 7rial nor Bail in above three his Crimes were ne- 
ver : And he faid he durſt be confident, that the Makers of 


Magna Charta did believe they had ſecured all Zng/i/b Men from ever 
being under the poſſibility” of fach « Danger ; 'ard that he made no 
at all, but that by Zaw'we att fo. | 

He faid, that the ſaid Lord Cote does ſay in his \Comment upon the 
15%*-W. 1* (where he ſpeakes of what things are Baikable, and what 
are not, and names Treaſon amongſt the things _ not Baileable ) 
that is (fays he) ſuch offences ſhall not be Replevied by the She- 
riff, but all or any of theſe he ſaith may be Bailed in the Fing's-Bench. 


And he faid he had alſo ſome of the preſent Judges opinions to ſhew, 
in this point, which he defired to Rexe out of a- Copy of the Lords 
Fournal, (wiz. 23d. Decem. 1678, the Queſtion being put, whether the 
Lord Treaſurer ſhould withdraw, 'twas carried in the Negatrue ; and on 
the 27th. of the ſaid December, the Queſtion being put, whether the Earl 
of Danby Lord High Treaſurer ( who ſtands Impeached by the Flowſe of 
Commons) ſhould be Committed ? It was Reſobved in the Negative. 


And it was the fame day propoſed to the Judges, whether rbe Judges 
can Bail any Perſon in C ak of Miſpriſion of Treaſon, wherein the King's 
life is concern'd ? 


To which Sir WiJiam Scroggs (Lord Chiet Juſtice of the Xing's-Bexch ) 
Sir Francis North (Lord Chiet Juſtice of the Court of Com leas ) 
Juſtice Windham, Juftice Foxes, and other of the Judges then preſent, 

gave 
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gave ſeverally their Opinions; that the Court of King's-Bench may take 
Ge ke ref Treaklet en kin if they ce caule. | 


He cited the Lord Coke alſo in his Comment on the 24 IV. 2* 
where he ſays, that it is a Rule in Law, Quod. Carta Regis non debet 
Deficere Conquerentibus in Juſtitia Exhibenda. And the reaſon of this 
is, that a failure of Juſtice may be prevented, which he trequently fays, 
is Abhorred by the Law : So as it appears, that The Law Abhors all 
failure of Fuſtice, and he ſaid, that if ſuch failure do appear in his 
Caſe, or any Man's elſe, no Order can licenſe ſuch kailure nor »e 
Court can Juſtify the not giving Relief agaioſt it ; and he faid, he ſhould 
either make ſuch failure appear, or his Lordſhip ( meaning-rhe Lord 
Chict Juſtice) would be able to tell him where he might repair tor 


, ( were there no 
other) he ought of right to be admitted to Bail by that Court, till he 
be 


__ brought belore ſuch a Judicature, as had power to dulcharge 
He obſerved alſo, that the 


be no failure of Juſtice by the privilege of any Court, how great ſo- 
ever it was; & that (as was Arjuris the Law did abhor all failare 
of Juſtice : And he ſaid, if ſuch care had been raken againſt a failure, in 
luch ſmall matters, and not in what concern our Liberties, all Englifh 
men ought Juſtly to break out into the like Exclamations, as the tame 
Lord Cote and many others did, in their Speeches in Parliament, and 
in their Pleadings, 3* & 5* Car. upon the Arguments of the Grand 
Habeas Corpus at that time where the Lord Cote breaks forth into this Ex- 
preſſion z ShaÞ I bave an Eſtate of Inheritance for life or for years in 
my Land > And ſhall I be Tenant at Will for my liberty? Shall 1 
have property in my Goods by the Laws * And not liberty in my Per- 
ſon * And thereupon he tells us, That Perſpicue vera non ſunt proban- 
da : As taking from granted, that our /iberties were not to be doub- 
ted where our properties were ſo ſecured: And the King (fays he) 
had diſtributed his Judicial power to Courts, and ro his Minitters of 
Juſtice; Who are to ſee right done. 


And 


at the Court of Kings-Bench, &ed 7 


And he 'faid the Lord Cook gave the Reaſons of thoſe Laws which 
are againſt undue [mpriſonments, and that one of thoſe is, for the jn+ 
dfiniteneſs of time, whuch he fays may be perpetual during Life, and 
thar his words are, That it is wnreaſonable to think, that a Man has a Re 
medy for his Horſe or Cattle, ( if detained ) and none for his Body Inde- 
finitely Impriſoned : For that a Priſon without any prefixed time is a kind of 
Fell. 


And here his Lordſhip faid, that he hoped the Court would eithet 
allow him Bail, or tell him a prefixed time, when he ſhould be Tryed 
or Diſch1rged : he did then alſo Quote the Caſe of the Dute of Suffolk, 
28 F/. 6, and the opinions of Preſcot and Forteſcue, ( who were emi- 
nent Judges) who faid, that he ought not to be Committed, ( though 
for Trez.-n ) without Eſpecial Cauſe of the Treaſon ſhewed, which 
had not wccn in lvs Caſe. 


He furth-r aid, That many other Principal Gentlemeri of that Par- 
lament has ſpoke moſt ſexbly on the fame Subje&t of Liberty, and 
among'! the reſt, Sir Robert Philips had faid, To have our Liberties 
( which are the Souls of our Lives ) taken from us, and to be pent u 
in Goals without Remedy by Law, and this to be fo adjudged, ( for FA 
that Court had rhen thought fit to deny Bail, for Reaſons which were 
at that tune alſo beſt known to themſelves ) he cries out, Oh improvis 
dent Anceſtors ! Oh unwiſe Fore-Fathers' to be ſo curious in providing for 
the quiet poſſeſſion of our Lands, and to nezJ-it our —_ and Bodies '! 
And to let them lie in Priſons! And without Remedy, durante bene pla« 
cito ! If this be Law, what do we talk of our Liberties? This ( fays he ) 
is Summa Totalis of al/ Miſeries. 


He faid alſo, That Mr. Se/4es did in the fame Parliament argue at a 
Conſferen-e with the Lords, That in all Cafes where any Right or Li- 
berty belongs to the Subjett, by any Pofitive Law, written or unwrit- 
ren ; if there were not alſo a Remedy by Law, for enjoying or regain- 
ing of this Rizht of Liberty, when it is violated, or taken'trom him ; 
the Poftive Law were moſt vain, and to no purpoſe ; and it were tono 

rpoſe for arty Man to have any Right in Land, Liberty, or other In- 
icritance, if there were not a known Remedy, by which in fome Court 
of ORDINART JUSTICE he might recover it; and in this Caſe of 
Righr of Liberty of Perſon, if there were not a Remedy in rhe Law 
for regaining it, when it is reſtraind ; it were to no purpoſe to ſpeak of 
Laws, 


Here de deſired leave to ſhew his Lordſhip what Sir N:cholas Flide 

( when fitting as Lord Chicf Juſtice in that Court ) did fay on this oc+ 
caſion, viz. That the Kings pleaſure is, his Law ſhould take place and 
be Executed ; and for that do we fir here ; and whether the Commir- 
ment be by the King, or others, This Court is the place where the Xing 
doth fit in Perſon to do Right if Injury be done, and if it appear that any 
Man hath Wrong done to him by his Imprifonment ; We have Power 
to Deliver or Diſcharge him: And he further faid, That the fame Lord 
D Chict 
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Juſttce, Doderidg, Jones, and Whitlock, ( Anſwering the Priſoners Coun- 
cil atthar time ) didfay, the Attorney General had told them, That the 
King had done it, age > Er 


took occaſion to fay, That he hoped that the 


Matters; and here 
| his Declaration of his Innocency, would 
Court, 


He Cited alſo the Arguments of Mr. Calthorpe for Sr John Corber on 
the func occaſion, who ſayed, That admit the Commitment were law- 
tui, yet when a Man hath continued in Priſon a reaſonable time, he ought 
to Le b to Anſwer, and not to be continued ſtill in Priſon ; tor 
that [rt appears by the Books of our Laws, that Liberty is a thing fo fa- 
vour'd by the Law, that the Law will not ſuffer the continuance of any 
Maa in Priſon, longer then of neceſſity it muſt. 


He Cited alſo Mr. Hackwellzwho faid upon the ſame occaſion, That the 
Law admirs not the Power of Deteyaing in Priſon at pleaſure, when the 
Impriioament is hat Pro Caſtedia, tor a r_ long Impriſonment might 
otherways be Puniſhed before his Offence ; he mention'd an Expreitioa 
of his, Thar long Impriſonment was vita pejor morte. 


He mention'd, how the Commons at the ead of the Parliament, 3 
Car. did deſire, That —— ight declare themſelves upoa the mat- 
ter, why thoſe Gentlemen had not Bailed, when ( by the Frdges Ars 
gaments ) it was pollible they might have been kept Priſoners all their 
Days. 


To which he faid Whitlock Anſwered. Firſt, Not fo, but did 
Remand them, that they might better adviſe of the matter, and that 
tun wage waders nee, ne gr Writ of Habeas 
Corpus when they t » And Secondly, That he had ſpent much 
time in this Court, tharin ſuch he never knew Man 
Bailed without the King firſt conſulted m it, and the ſame he faid, was 
then ſaid by the reſt of the Judges of that Court. 


Hereupon he made two Remarques, Firſt, That by this it did appear, 
that upon Conkcdremion, That Court had alter'd their opinions in the 
Caſe of Bail, juſt contrary to what their firſt opinions had been poſitive 
in ; and Secondly, That the conſulting of the King was ever neceſlary in 
ſuch Great Caſes ; and he faid, he did believe, that there was not a Preſe- 
dent, where the King had agreed to the Bail, that ever it had been denied. 


He ſaid, That thoſe Men whom he had 
dinary U ing in the Laws, and as the ] then did at laſt ac- 
knowledg their ſenſe of them to be right, fo he ſaid, He hoped our Laws 
Were nei nor diminiſh'd, © "ap Oy aa man 
LIBERTIES ; he hoped that no Order of one Houſe, nor Ordi 
of both Houſes, nor King alone, nor King and cither Houſe alone, 
could alter them ; and he refted aſſured, that a King and Parliament 
would never alter them to the prejudice of Liberty. " 

e 


were Men of noor- 


a a ee tt 
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He proceeded, That if the Law were till the fame it was heretofore, 
it was plain that that Law did both give a er to that Court to Bail 
for all Offences whatſoever, ( and for Treafon perticularly / and did re- 
quire, that the Sabjett ſhould at all times find remedy in it, when his Liber- 
ry was Reſtrained, BI ANI CAUSE WHATEVER. 


The chief Reaſons he faid, why ſuch large Powers had been given to 
that Court, were principally for avaiding all failure of Juſtice, and to 
the end, Firſt, That the King may both have a means of giving Right 
to his Subjetts at all times, according to his Oath at his Coronation, 
and ing to the intent of mo Charta, and the Petition of Right : 
And Secondly, That there might a conſtant place for the Subject to 
reſort unto for Remedy at all times, whenſoever he was opprefs'd in his 
Liberty : And he huped we were not now to learn a new Law, that 
the King could neither keep his Oath, nor maintain Magna Charta, nor 
the Petition of Right, without the Afliſtance of an Extraordinary Court, 
which he ma chuſe, whether he will call, or when he will call 
it, and how long it ſhall fit ; which (as he had faid ) would pur all 
under the King's abſolute Will. 


He then faid, He took for Granted, that there would be nodiſpute 
made in this matter, but that there was a» Order of the Lords which 
was ſuppoſed to Nand in the way : But he faid, If his Lordſhip would 
give him leave, he would firſt fay ſomething to the Order it ſelf, and 
then hc hoped to ſhow vs Lordſhip, that it ſtood not at all in the way 
as to his Requeſt of Bail ; and that it ſhould neither be interfered with 
in the leaſt, nor the Juriſdiftion of the Lords, nor their Proceedings 
medled with in any kind by his —— ; burrather owned, and 
ſubmitted to, by lus being Bailed to the Parliament. 


And firſt for the Order it ſelf, He deſired the Court to obſerve, that 
it was Dated the 19th of March, 1678. and worded as followeth, 


( wiz. ) 


Die Mercurii, 19” Martii, 167). 


- b the E Houſe this Day taking into Conſideration 
o che Report made from the Lords Committce for 
* Priviledges, that in Purſuance of the Order of the 17th 
* Inſtant ro them directed, for conſidering whether Peri- 
* tions of Appeal which were preſented to this Houſe in 
* the laſt Parliament, be ſtill in force to be proceeded on; 
* and for conſidering of the State of Impeachments 
* brought ap from the Houſe of Commons the /aft Par- 
* liament ; and all the Incidents relating thereunto; up- 
* on which the Lords Commutrecs were of opinion, That 
* in allCaſes of Appeals, and Writs of Error, they conti- 


nuc 


bl 


12 The Earl of Danby's Argument 


* nuc, and arc to be proceeded on in Starr gue, as ther 
* ſtood at the Diſſolution of rhe aft Parliament, without 
* beginning De novo. And that the Diſſolution of the laſt 
* Parliament doth not alter the State of the Impeachments 
* brought up by the Commons 1n that Parliament. 


Now upon this Order he obſerved, That it related as well to Appeals 
and Writs of Error, as to Impeachments ; and ſeemed to be more fully 
worded to them, than to Impeachments : The Words STATU QUO, 
and without beginning DE NOVO being annexed in the Order more par- 
ticularly ro the Appeals and Writs of Error ; whereas all that was faid 
as to the Impeachments, he obſerved to be, that the Diſſolution of 
THAT LAST PARLIAMENT doth not alter the State of Impeachments 
brought up by the Commons in THAT PARLIAMENT, and are not 
ws which ( ftricHy taken ) can bind after the Diſſolution of any c- 
ther then that Parliament. 


- But he faid, if the Order ſhould be Expounded otherways, yet thar 
both the Law, and the Prattice of the Inferiour Courts, were undoubt- 
edly contrary, I» the Caſes of Appeals and Writs of Error. And he ho- 
_ no Court would take upon to Expound the Order fo, as it they 
were at liberty, to ſplit the Order, and to Judg which part of the ſame 
Order ſhould be binding and which not, for that that would be ro meddle 
in a more Extraordinary manner with the proccedings of the Lords, than 
he had deſired. 


Now as to Writs of Frror, he ſaid, there were full Reſolutions of the 
Judges in the Caſe, tho in times of tions only, when a day is 
ſer tor the Sitting of the Lords Houſe, he cited the Caſe of Heydon 
and Godſalor, in Crooks Reports ; as alſo the Lord Ch. Juſt. Hales, who 
did not only grant Execution u a Writ of Error (depending in Par- 
liament) bur did alſo Anſwer the Defendants Council (who would have 
pleaded the Lords Order in bar of the Execution) that he ſhould al- 
wa\'s pay all due Reſpctt ro that Superiour Court of the Lords, bur thar 
he muſt att according to Law, and that he knew, that the Lords did 
not intend otherwiſe. And of this Lord Ch. Juſt. Pemberton himſelf, 
who he ſaid had denyed Reſtitution upon an Execution lately raken our, 
in a Caſe where a Writ of Error was and is ſtill ing in Parlament. 
And in Caſes of Appeals , he faid he was Inform'd, that the Court of 
Chancery did not take any notice of the Appeal being in Parliament af- 
ter a Diſſolution, but did notwithſtanding pr to Sequeſtratiorr. 
And he faid that there was a late Precedent in the Court of Exchequer, 
in the Caſe of one Foxntaine, where an Appeal was brought from a De- 
cree in the Exchequer, and Recognizance centred into by the faid Foun- 
taine, to abide the Order of the Houſe of Lords, and after the Parlia- 
ment was Diſſolved, the Council of the faid Foxntaine did Inſiſt on the 
ſaid Order before the Barons, that the Houſe being poſſeſt of Mr. 
Fountaines Cauſe, and Security having been given by him to abide the 
Order of the Houſc, that no Proceedings ought to be had in the E x- 


chequer 


at the Court of Kings-Bench, &c. 'S 


chequer upon the faid Decree, until the matter on the Appeal was de- 
termined before the Lords. Notwithſtanding which, and that Mr. 
Fountaine produced the Lords Order in Courr, and produced the e- 
curity allow'd, yet the now Barrons Declared and Ordered, that the 
Decree by them made ſhould be proceeded on again!t the faid 
Fountaine in the Court of Exchequer: And a procceding hath Leen 


had accordingly. 


By all which he Obſerved, That the Interior Courts did proceed up- 
on matters forbid as much by the Houſe of Lords, inthe matters of Ap- 
peals and Writs of Error, as it was upon Impeachments, and yer that 
the reaſon was plain why they did fo, for that the Parliomznt might 
gs again upon the ſame Ap and Writs of Errors, notwith- 

anding thoſe proceedings in the Inferior Courts, in the interval of 
Parliaments ; for that none of thoſe Atts of the Infcrior Courts, does 
ſo hinder the proceedings of the Superior, but that the Flaintiff in Par- 
liament may revive the fame matter there again, by Scire Ficius, or 
by Re-ſummons, &c. Bur he faid, It was never heard of, that the 
Lords themſelves did proceed again Ex Offcio, without the Petiticn of 
the Party to revive the Cauſe : And fo he faid in the Caſe of Impeact-- 
ments, that the Lords would no more Ex Officio upon that nei- 
ther, unleſs they were called upon by the Proſecutors, and then their 
Lordſhips proceedings the Impeachment would be no more hindered by 
the Bailing of him mt Inferior Court, then they were in the other Caſes 
by the Executions and Sequeſtrations which are Granted in the intervals of 
Parliament, which were for the the prevention both of DELAT and of 
FAILURE of JUSTICE. 


Beſides he faid, If this ſhould not be done, how could it be known, 
whether the Proſecutors of an A from the Houſe of Com- 
mons ( who are never the fame Men in a new Parliament, ) will pro- 
ceed any more upon a former Impeachment ? For he faid it had many 
times fallen out otherwiſe, and he Cited a late Caſe of the Lord Mer - 
dant, who was Impeach'd upon Articles in one Seſſion, and ha-ing 
taken out a Pardon during the Prorogation, was never more called up- + 
on, nor never queſtion'd upon the former Impeachment; although rhe 
very ſame Parliament fat again, which had Impeach'd him, and there- 
fore he faid, That the Caſe might more probably happen to fall our fo, 
when a new Parliament ſhould meet again, which would conſiſt of new 
Men. 


He faid, It was likewiſe to be Obſerved, that although the Tran- 
ſcript of the Record in a Writ of Error might have Days of continuance, 
yet no Saperſedeas is grantable ; and he That it the Lords Order 

no ground for a Superſedeas on a Writ of Error, why the lying of 
an Impeachment be a ground for Confining a Man within Fower 
Walls all his Life, he was ſure muſt be both leſs reaſonable and lefs juſt , 
As Liberty was more valluable then Property, and withour which, Pro- 
perty could be of no comfort. 


E In 
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In the next place he Obſerved, That it the Order ſhould be continu- 
ed litterally to mean, that the Impeachments as well as the Appeals and 
Writs of Error ( and the Incidents relating to all of them ) d re- 
main in the ſame State they were at the Diſſolution of THAT PARLIA- 
MENT mentioned in the faid Order, his caſe thereupon he faid would be 
quite different from any others, for that he was not wnder any Commi;- 
ment at the Diſſolution of TI[AT PARLIAMENT, nor at the time when 
THAT ORDER was made, but was then at liberty to be a fitting Member 
of that Houſe, and by a Vote of the Houſe, had leave to continue ſo, for 
that ( as he had alrcady Obſerved ) the Date of the Order was the 19th 
of March, 1678. and the Warrant of lus Commitment did appear by 
the return before the Court to be, the 16th of April following : Inſo- 
much that he deſired the Court to take notice, that the Ari&t Letter of 
the words Sratu Quo in the Order ( compared with the time when the 
ſaid Order was made ) would be an Argument to ſet him is a State of 


Liberty as he then was. 


He then told the Court, That by what he had faid, he hoped he had 
made appear, that the Order did not afford the leaſt ſhadow for the 
hindering of his being Bailed ; but that on the contrary, the Reaſons 
were much ſtronger tor the doing of that, ( as it related not only ro him, 


'but 70 the Liberty of the Subjett in General ) then for the proceedings 


which the Inferior Courts do daily praftice upon A and Writs of 
Error, ( which are but for Property ) and are compriſed in the ſame Order, 
and therefore he ſaid, That he hoped he ſhould at leaſt find the fame fa- 
vor ina Caſe of Liberry, which 1s allow'd every day in Caſes of leſſer 
Moment. 


He then faid, { that alcthough it did not concern his particular Caſe ) 
Yet for the ſake of Engliſh Liberty it ſelf, he could not but fay ſome- 
thing furcher upon this point ; for he could not but be of opinion, 
That if the Order had direAly forbid Bail, which it was far from do- 
ing ) and beſides, the Lords own praQtice had ſhew'd their meaning to 
the contrary, by the Bailing of a Commonnor, whoſe Crimes were de- 
clared to be greater then his, and in which Caſe they made no Now Ob- 
flante to their Order, but take that to be ſtill in the fame force towards 
him, as towards any others who are in Cuſtody ) yer he faid, In that 
Caſe, if ſuch an Order ſhould be found to be againſt Magna Charta, and 
the Fundamental Right of the Liberty of the Subjett, (as any thing muſt 
be which does Subjett any Man to an INDEFINITE IMPRISONMENT : ) 


he conceaved that of Ri that Court ought to free any Man from 
ſuch a Slavery, / for he he could give it no better a name ) and he 
then Cited an of the Earl of Shafrsburyes upon that point, 


which that Lord in that Court —_—_ an Habeas Corpus, When 
the Court agree'd ould have Bailed him, had it not been in a 
time of an Adjournment only of the Parliament ; his words he faid, 
were, That this Court will and ought to Judg AN ACT OF PARLIA- 
MENT VOIDE, if it be againſt MAGNA CHARTA, and more might 
it Judg of AN ORDER OF THE HOUSE OF LORDS, that u put in 


Frecution 
z 


at the Court of Kings-Bench, &c. T- 


Execution # deprive any Subjeft of bis LIBERTT; and as he (aid, this 
could not be denyed to be Law, fo he was confident the Earl of Shaft, - 
bury was ſtill of the fame mind, and ſo muſt every Lord in Eneland be, 
or ( when they conſider their own Caſes) they would make their Li- 
berties to be very precarious. 


He proceeded to fay, That the Earl of Shafrshury being allow'd to 
be a knowing Man, both in the Laws, Orders and Conttitutions of 
Parliaments ; he would beg leave ro Quote another part of the fame 
Speech, ( viz. ) That Mr. Attorney, ( Which was then Sir WAlijam 

ones ) was pleaſed to Anſwer the Injtance of ene of his Lordſhips Council, 
That if a great Miniſter ſheuld be Committed, he hath the Cure of a Par- 
dow, a Proregation, or a Diſſolution, but ( fays the Earl) I the Coe 
ſhould be pos why Forty Members, or a greater number, may not as well le 
taken without any Remedy of any of the King's Courts ; his Lordſhip ſaid, 
That Mr. Attorney-could not very eafily Anſwer ; and if in this Caſe 
( fays he) there can be no relief, no Man can foreſee what may be herea+ 
ter : And in another place of the fame ſpeech, he ſays, ZH dees net 
think it a kindneſs to the Lords to make them Abſolute, and above the 
Law, for ſo it muſt be, if it be Adjudged, that they may Commit a Man 
to an INDEFINITE IMPRISONMENT. 


He faid, He took theſe Men whom he had named, for no ſmall Au- 
thorities in this Age, and the Earl of Shaftsbury, he taid,was a Man till as 
much for the maintaining of this Order as ever, but that his Lordthip 
did ſhew himſelf at the fame time to be for Engliſh Liberty, and he 
plainly ſhew'd his own Sence, both of rhis, and of all Orders what- 
ever, which concern'd the Liberry of the Subje&t, and declared, that he 
took that Court to be the proper Judg of all ſuch Orders. 


He faid, It thereby appeared, how ſenſible that Lord was, that fuch 
Caſes might concern Forty as well as One, and Members of cither 
Houſe, as well as other Men, and without relicf, if it ſhould be admir- 
ted, that ORDINART COT/RTS could not relieve ; and the Earl of Dar- 
by aid, That there was no Anſwering of theſe "Arguments of the Earl 
of Shaftsbury, unleſs it could be denyed, That the King can Impeach as 
well as the Commons, or that the King cannot Call and Diffolve Parlia- 
ments at his own Will and Pleaſure : For if he may (as was not to te 
doubted ) he faid, He was ſure every Man in England was in the ſame 
Danger, when the King pleaſed, and then he faw nothing whereby we 
had any Security, bur that we lived under a King who would not Ex- 
erciſe this Power over us, which we will needs pur into his kands, al- 
though he does not defire it himſelf: As if we were fo weary of our 
Liberties, that we would be Induſtrious in contriving how we might 
inſenſibly flide into thoſe Slaveries, which our Anceſtors have been 
ſome Ages taking pains to ſecure us from, and our Kings have been fo 

j0us as to Grant and Confirm to us, ſo many times over as they 
e done ; and which other Kings may be as ready to reaſſume herc- 
aſter, as we are to give them away. 


He 
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He concluded his obſervations upon that Speech of the Farl of Shaf+/- 
bury, with taking notice, that his Lordſhip had ſhew'd he was one of 
thoſe Pecrs who would rake it for no kindneſs to be made abſolute, and 
above the Law, by ſuch Orders of theirs being conſlrued to extend to 
INDEFINITE IMPRISONMENTS. 


He then repeated Sir # ;/jam Jones his Declaration in that Court, that 
either a Pardon, a Prorogation, or a Diſſolution was a Cure agamit ſuch In 
priſonments, and he obſerved thereupon, thar if that Dodtrine were true, 
that any one of thoſe was a Care againſt ſuch Impriſonument ; ( and he could 
not doutt of it's being good Law) then certainly he ought to lind re- 
licf from his Impriſooment, who had every one of thoſe Cures on bu fide. 


He then de! r.xl ro put the Court in mind, how in the worſt of times, 
Juſtice had raken place {0 tar, as ro lay aſide the force of Orders made in 
Parliaments aſter the Dijſolutions of thoſe Parliaments which made th em, 
although it was to the prejudice of the [nterelt of thoſe Uſurpers them- 
ſelves. 


He citcd an Inflance of one Sir John Stowel, who by the Articles of 
Exciter was to have been admitted to compoiition for his Eſtate, but 
vet contrary to thoſe Articles, the Parhament did afterwards order his 
Eſtate to be fold. Aſter the Diſſolution of which Parliament, Sir John 
Stowel pleaded by his Council ( which were Serjant Maynard and Mr. 
Latch) that that Order was Diſſolved by the Difſelution of that Parlic- 
ment ; and thar therefore the Articles were again in Force ; and that the 
Plca was admitted to be good, and Sir John reſlored to the benefit of 
the Articles upon that Plea, even by Bradihaw himſelf. But he faid, he 
was ſorry that he could neither have Sir William Jones to argue thoſe 
points for him which he had uſed againſt my Lord Shafrsbury, nor Ser- 
yeant Mayrard to make good the Iwoalidity of Parliamentary Orders after 
Diſſeltions, bur he ſaid, that it was not his fault, and he doubted not 
bur he was before more Juſt Judges than there was in thoſe ill times, and 
that he hoped that the Liberty of the Sabjeit was not now more Precarious 
than it was in thoſe days. 


He added, that if upon ſuch Orders Men could not be Bayled in the 
Interval of Parliaments, they would become Grievances equal to the 
Multiplications of Treaſons in former Days, which have ſome times been 

ily made heretofore by Parliaments in Diſtemper'd Times, but the 
Commons had never been quiet NT _ get their Bear chain'd up 
and their Laws reduced rothe old ſt of Treaſon again ; But yer 
thoſe things had been done by Adts, and not by Orders of Parlia- 
ment. 


_ He deſired them likewiſe to remember, that it had been one of the 
chief, grounds of the late War berwixt the King and his Parliament (in 
which ſo much blood had been ſhed) that an Ordinance of Parliament 
thould not be held equal to an Act of Parliament, and yet thoſe were Or- 


ders 


at the Court of Kings-Bench, &c. 'T, 


ders of both Houſes : And now faid he, ſhall we be defending, that an 
Order of one Houſe Jocpoar'y an 7 kent 7-7 egr o ow 
force againſt our and moſt | Laws of Liberty, which have 
been fo con to us? This, faid he, I am not able to underſtand 


the reaſon of, nor will any Man, who ſhall give himſelf the leaſt lei- 
ſure to think upon it. 


He then faid, He deſired to ask any Man that then heard him, or 
any Commonor & —_ who — take time - eg this 
Caſe, ( which any Mans in England, ) whether would be 
——_ inveſt the Lords with ſuch an rherent Power over their 
Liberties, which they can no more be exempted from then the Peers 
themſelves ? 


And he faid, That the Lords had already made it appear, that they 
would not have any ſuch Arbitrary Power placed in hens for that rc 
had refuſed to paſs a Favorite At, ( which was for their own Tryals ) 
only by reaſon of a Clauſe which was Incerted therein, 7o have Enatted 
the A es of this preſent Order into a Law. 


And he faid, That the Houſe of Commons defiring that ſuch a 
Power might have been Enacted into a Law, ( though themſebves would 
have been the firſt who would have repented ſuch a Law, ) did ſufficient- 
ly denote, That the Commons did not think the Order would be bind- 
me in Law after their Diſſolution ; tor otherwiſe what need was there 
» þ Law? if the Order was in force after Diſſolution, without a 
Law. 


Upon the whole he faid, He thought the Diſtemper of that time 
had given more weight to the Order, then any thing elſe, and ſome of 
their Lordſhips on that Bench did know, both in what an heat it had 
been made, and how it had been ſince blownupon by the Lords them 
ſelves ; who he was confident would no more endure to have it Conſtru- 
ed in that Sence CY HO III ( of Subjetling 
Men to be under INDEFINITE IMPRISONMENT, ) then they will en- 
dure themſelves to be every Day put in the Stocks. 


As he had faid thus much to the Order it ſelf, {0 he faid, He 
to make appear, That the Courts Bailing of him would not at all Intrench 
the Order, nor meddle with the Juriſdittion of the Lords, nor their 
Rn in any kind. 


For that he rook it for granted , That what is done by that Court 
and the Courts of Chancery and Exchequer, on A and Writs of 
Error, was underſtood not to meddle at all with the Jurifdiftion nor 
ER SED DOEDAIL and that this was juſt the ſame, 
all being alike Subjett to the final Determination of the Lords, whenever 
they pleaſed to call the Appeal, Writ 4 Error, or Impeachment, _ 

e 
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them, and without cjudice to their Lordſbips Proceedings b 
thee Alts done by - the other Courts in the Interval of RY y 


Beſides, he faid, It had been uſual to Bail in that Court to the Juſtice 
Seat in Eyre, and yet that that Court could not proceed further, 


He Inftanced alſo, That Courts allowing of the Pardons of 
( when pleaded there ) and yet that they had no power to 
to the Tryal of a Peer. 


And fo he ops Thane woes ow —_ that Courts 
proceeding to degrees of Exerciſing their power to avoid 
delays, &c, where the Court had no Juriſdiction to determine the 


Precedents he fajd were not to be expected, which were exatly fitted 
to his Caſe, becauſe he durſt be bold to ſay, there never was ſuch « Caſe 
before, ( when well confi io all its Circumſtances, ) nor he hoped 
never would be again : But he ſaid, That therefore both the tings 
Power and the Peoples Liberties would be the more concern'd in what 
Reſolution ſhould be given by the Court in this Caſe of his. 


in Parliament upon the Kings Writ ——_— | 

Proceedings to ceaſe, and they have been Di accordingly by that 
Court, without any other Reaſon given in the Writ, but becauſe the 
King held the Parties to be Innocent and free from the Crimes Cluarg'd 
agamſt rhem. As in the Caſes of Melton Arch-Bilhop of Tort, and 
Graveſend Biſhop of London, 7 E. 3. 


He mentioned alſo Hugh Spencer, and Sir Thomas Barkley's being 
Mainprized to Parliament, and yet that the latter was upon ſuſpition 
. for the Murder of a Ki (viz. ) Edverd the Second. 


He faid, Inferior Courts had Bailed to Parliament about the Popes 
Bull, &c. Reg. Writs, 274- 


He ſaid, A ſingle Judg (wviz.) Sir Robert Atkins had lately Bayled 
oe Tonka, Sod cooter te dhnite, and chat ho dhd high Dove 
his Juſtification of both allow'd ( as to the Legal part ) before the 
King and Council. 

He faid , That Kings had formerly abolifh't Accuſations of Trea- 
ſon, and Inſtanced a of Talbot againſt Ormond, in the time of H6. 


And to ſhew how powerful the bare intention of Kings to Parton had 
been heretofore, he Inftanced the Caſe of @ man Indited of Felony, who 
(without any Council) ſhew'd forth a Charter of Pardon to — 

w 


at the Court of Kings-Bench, Ge. ts 


which was diſcordant to the Indi&tment, and alſo to his name, and yer 
becauſe the Court perceived that it was the King's Intention he ſhould te 
pardoned, he was Remanded to get a better Pardon. 26 Af. p. 46. 


And he did thereupon fay, That he hoped the Kings Intentiog of Par- 
don as to him, had been ſuthciently declared to the whole Kingdom. 


when that Competent Court ſhould do nothing in Comradidticn to the 
ings of the Extraordinary Court, as he hoped he had made ap- 
pear, that that Court would not do by the Bayling of him. 


Whereas on the contrary, he faid it was moſt evident, that Teufice 
did fail in the higheſt concern (which u that of Mens Liberties) unleſs he 
be inform'd when and where he CR nARY be either Tryed 
or di for that (as he had faid ) it was agreed both by 
the Council for the King, and the Conncil for the Priſoners, in the Ar- 
on the Grand Habeas Corpus ; that INDEFINITE IMPRISON- 
MENT was held to be PERPETUAL IMPRISONMENT which the Law 
did admit in no Caſe where the Impriſoument was only AD CUUSTODIAM. 
And although his had been intended but AD CUSTODIAM, yer it 
could not be denyed, but it had already been ad Gravem panam, av 
ou any perticular Cauſe yet fhew'd for which he ought not to be Bayled 
Law. 


He then faid, that Littleton had declared in his Arguments 5 Car. 
That if Treaſon in General ſhould be held to be a ſufficient Rerurne, yer 
that the Fings-Bexch might Bayle : And the faid L:ztleron and the 
Kings Attorny in their Arguments (one for the King, and the other 
ſor Mr. Selden) did agree, that where the Party could not avoid the 

went of the Law, nor that there was no er by his being at liberty, 
He ougbt to be Bayled after long Impriſonment at that time, fs Mont 
was taken to be long Impriſoamene. 


He faid he had read a paſſage in the Lord Cotes Inſtitutes, where he 
ſpoke of ſuch Impriſonments as he compared to the Imprifonment of 

t. Paul by the Centurion, who firſt put hirg in Chains, and then en- 
quired who he was and what he had done. 


He faid he would not compare his caſe to that ; but that there was fo 
much of reſemblance in it, that he had been in Chains ( or what was 
there meant by Chains (which was a Priſon) for above years, oft 
a prexence of Treaſon, without being told to that day what ——_ 

n 
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Treaſon he had committed ; which had been done in no bodies Caſe 
bur his, and by ſo much the greater was his hardſhip. * 


He had alſo both been Accuſed and Committed without any Oath 
made againſt him. 


When a Day had been appointed for his hearing, his Council had been 
forbid to Plead matter of Law for him. 


It had been acknowledged that there was no Treaſon conteined in any 
of rhe Articles againſt him, if they were all true. 


And if they had been true, and had amounted to Treaſon, he had 
there ſhewed the Kings Pardon, which did releaſe both the Crimes and 
the Impriſonment. 


That beſides that Pardon, he had had his Majeſties Declaration in full 
Parliament, both of his Innocence, and that he would Grant him his 
Pardon ten times over if this were defective. 


That he had now had his Majeſties Conſent to his Bayle, a fe- 
cond time, Declared to that Court by the Attorney General, by the 
Kings Dwettion. 


That in all theſe foregoing Particulars, his Caſe was ſingular, and 
diflerent from all others, who are or have been made Priſoners ſince 
the beginning of the late Plot, or ( as he believed ) at any other 


rume. 


Beſides theſe things which are peculiar to his own Caſe, he faid that 
theſe was alſo what was Common to other Caſes as well as his. ; 


The length of his Imprifonment, which had been above 40 Months. 
The being Confin'd ſo under prerence (as he conceived) of an 
Order of the Houſe of ltr bro neither wP nor Implies - thing 
-/ rows wh But in that alſo he had what was particular to himſclt 
_— he had already faid, and deſired leaveto repeat, becauſe it would 
e their Conſideration) wiz. That he was at liberty, and had leave 
t be a fitting Member in the Houſe of Lords at the time when that Order 
did declare that the A Appeals, &tc. and the Incidents belong- 
ing to them ſhould ſtand in STATYU , Jo that ( as it already obſerve 
the STATUS QUO ( as to him) he again ſaid was to put him into a 
State of Liberty. 


Laſtly he faid,that he had no now when any Parliament would 
fit, and by the examples of paſt Parliaments he might reaſonably fear, 


w 
leif 
laſt Parliament entered upon any buſineſs, or w grea- 
ter buſineſs of the Kingdome might not at mm. - 
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ſo rake up their time, as not to give them leiſure to conſider the Caſe 
of a fingle Perſon : And fince this had, glready fallen out to be his 
Ra De in Three wy 1 lucceſſively 00 Lp « to be _ too 

ain a Demonſlratian of hu lying wnder an Indefinite p ent, 
yak ſhould find relief in that Court, for ihat there = other to 
Appeal unto, 


He ſaid, That in thoſe Great and Eminent Caſes which fell out 3 
Car. about the Bayliog of Perſons Committed to Indefinite Im 
es were thea very poſitive againſt their Bayl,and 
yer chang nons afterwards ; and ſo he hoped that Court 
might do upon a due conſideration of his Caſe and Circumſtances ; or 
elſe be hoped that his Lordſhip would convince him, 1hat bu Impri- 
ſonment was not Indefinite , by letting him know at what prefixed 
time, and where he might reſort tor remedy , which the Law docs 
without queſtion allow to all men, and at all times. 


He-ſaid he was a very reaſonable man, and when he was convinced 
by reaſon (upon w/1ich be was ſure all Laws were founded ) he could 
be content to ſuffer (till, though his Impriſoament had been ,ſo long 
already ; for that however he may have been Miſrepreſented for as 
Arbitrary Man, he would rather periſh in his Priſon than have any 
thing done for him which the Law would not warrant: But on the ©- 
ther fide, he ſhould be forry that his Caſe ſhould be made a Precedent 
againſt Law, 'and againſt Engliſh Liberty, which be was ſure it 
would be, if he ſhould be continued to ly wnder an Indefinite Impri- 
ſonment without dringhecled ; and he ſaid he was not aſbamed to ſay, 
in the behalf of all Eng/1ſb mens Liberties, as well-as of his own Caſe; 
That jt was a Caſe which did concern every man to take care of inthe 
Conſequences of jt, and which did cry loudly for Relief. 


He then told the Court, That he had troubled them long , but that 
he it would be excuſed in a Caſe of that moment: And in the 
firſt he ſaid, he hoped it was plain, that That Court had it in 
their power to grant him Relief if they pleaſed. 


That it was as plain, that there was nothing in the Lords Order a- 
gainſt ir, and that-the praQiceof the Lords had been other ways, even 
10 the behalf of Commoners. 


That it was apparent, that both that Court, and the Courts of 
Chancery and Exchequer, dorelieve upon Appeals and Writs of Er- 
ror, which are in the ſame Order with the Impeachments , and yet 
do in no ſort meddle with the Judicature or Proceedings of the Houſe 
of Lords, 


That it was manifeſt, that let'the Order be conſtrued as any man 
pleaſes, yet that Bailing could be no ſor of Judgin of any Proceed- 
ings in the Superiour Court, but would leave the fudgment intirely 
to the Parliament , and wonld continue him a Priſoner in Law, 

G bound 
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bound before that Extraordi Court, whe his Mes 
megan t ina whenever his 


jeſty ſed tocall it; and he ſaid it was more evident, that 
otherwiſe he was an Indefinite Priſoner, and at the King's Will only 
for hu Liberty, the Conſequences of which every man ttolay to 
his heart with a dread of it, whenever they ſhould live a Prince 
that might not be ſo merciful as our preſent King , and he hoped the 
Court would duly conſider it, 


pong ous = w- he oy _—_ tly _ That br | 
not a Precedent ſince the Conque man's veing refuſe 
under ſuch wo ances as bis were : Where he _ the - 
ing of men under Impriſonment t cither to have expreſs 
Ms or it, or 4 good number Precedents, and in good cores 
Juſtefie it, and not any ſingle 1 or two (if they could be produ- 
ced) which he thought they could not, 


And heh that Precedent which he had already mentioned on 
his Majeſties behalf, would be very well conſidered, which was ; How 
the King's Court fbould keep he King” Priſoner, and at the King's 
Sute, in the King's Priſon , with the King's Pardon , and againſt the 
King's Will, twice declared in that Court, by his Attorney General. 


He ſaid he ſhould conclude with letring his Lordſhip know , that as 
the King himſelf had ſufficiently declared, that there was no 
inthe letting him heve his liberty , ſo he had ſuch Bayl to offer to hi 
Lordſhip as would ſufficiently ſatisfic the World , that he ſhould be 
forthcoming to anſwer when and where that Courr ſhould int,and 
then he hoped the two chicf grounds for detention in a Priſon ( viz. 
The danger of a Mans having his liberty; and the danger of his not 
appearing to abide his Tryal ) would be tully anſwered. 


And if it might not ſeem too great a vanity to ſay(although the true 
reaſon do's take away the vanity of it , becauſe 2 would not be for 


his , but for their own ſakes, as what may happen to be their own 
Caſes ) he ſaid he doth believe , he could have the Major part of the 
Houſe of Lords to be his Bayl in this Caſe, and ſome of thoſe very 
Lords, who were for the makingof this Order , alt not in that 
ſenſe which would ſeem to be put upon it. In ſo much that there 
would be no more to fear in the Granting him Bayl, than he hoped 
there was either Reaſon or Juſtice to deny it.. And he doubted not, 
but he was there before very juſt Judges, who would duly conſider 
what he had ſaid, 


The Lord Chief Juſtice then ſpeaking did ſay , That the Earl of 
Danby had ſeemed to refleRt the Court, as if they had denied 
him Juſtice in not hearing his ſel. 


Then the Earl of Dandy deſired leave to interrupt his Lordſhip 


ſaying, That his Lordſhip had miſtaken him , for that he had ſaid no 


at the Court of King's Bench, UG. 23 


ſuch thing of that Court , nor did he mean it of that Court ; but ſaid, 
it was very well known that his Counſel had been forbid to plead for 


him in another place, which was then acknowledged by Juſtice Jones 


to be very true. 


The Lord Chief Juſtice then proceeded, and faid , That for his 
Lordſhip's ſaying, they needed not to fear, becauſe he did believe the 
Greateſt part of the Lords would be his Bayl: That it was not the 
fear of another Court that had any kind of influence upon them , or 
that they ſhould do ſuch rhings as they feared to be called to an account 
ol but that they were to govern thetnſelves by the' doing of Ja- 

ice. 


That they had heard his Lordſhip with a great deal of patience, and 
that he had ſaid many material rhings, and with acutenels , 
and that they were not ſenſleſs of the ip of his Lordſhips Caſe, 
and of the greatneſs of his ſufferings, * 


That they were likewiſe ſenſible of the Kings defires that his Lord- 
ſhip ſhould have nol Impriſonment than the Law requires ; and 
he confelled :hat the King had done as much as lay in hu power. 


That it was not denied , becauſe that Cours could not Bayl for Trea- 
ſon, for that they had a to Bayl in all Caſes whatſoever, if the 
- Court ſaw cauſe : Neither the Inditment which was found a- 
gainſt him about Sir Edmond: Bury Godfrey have hindred j nor was it 
weraro afltbercaccontiogto Lew, aud iyproyed 10 Lerdlilp one, 

to a there to Law, | to'con- 
Giter char they could nero e him | he Dlaw, Ta _ 


That he did agree to ſome thi mentioned by his Lordſhip , arid 
thet it wes « ver> hard Caſe he ſhould lyeid long in Priſon ; but here 
was the miſery, they could only compaſſionate him , for that his 
Lordſhip was impriſoned by an higher Hand, and where they had do 
power to | | 


He inſtanced in IndiAtments for Treaſons, ahd ſeveral other great 

in which they could bur in this Caſe, he cam 

Furiſdiftion of the Nation had laid their hands upon if, which was 
attended by the Howſe of Commons with an Impeac 


Whether their Lordſh had cauſe, 'or. ciot cauſe to commit his 
b_ , they could not haſpect; But that they ought to believe thiac 


# * 


- 


was juſtly Comitnirted, and that their ips in their 
mature Deliberation would do nothiog ubjuſtly. | 
He ſaid, That they had 's Juriſdition ovet all the Coutts in the 

i thar only and as it would be very Inc 


for un Inferiour Conrt to Bayt whom they Had Committed, or to tall 
their Proceſſes in queſtion , ſo would it be in like manney for may 
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doin this Caſe, becauſe the Lords exceed their Juriſdiction, and were 

above them : He ſaid alſo, That the Opinion of all che Judges in Eng- 

land nad been taken thereyn, and had delivered their Opinions, that 

he could not be Bayled, and that the truth was, his Was i 

_ by too high a Court for them to Bayl him : Bur t ut his Lore 
ip 


Was not I toly Jnprofents as he had Mooney fo whenever 


hu Majefty is pleaſed 16 call a Parhiamen, bis Lorgſhip twentd baye 


remedy, | 


the King has to do it when he ple es ; and for his Peo- 
__- ate fare! wa Spiegel ar at ſome _tume 
the Ci of State differ from other times , and that it may 
not for ſome ſpace 


of time be thought convenient; and though this 
may prove muſcheivous to a fingle Perſon., or totwo or three Perſons, 
| fach things mult be eodured for the good of th que, He 
kid alſo, That if that Court commit a man for Hligh Treaſon, 
and the Ki Adjourn them from 1ume to time , that man 
not be Bailed untill they [at again : So that he muſt confeſs ( as his 


Lordſhip had ſaid ) that #s this Caſe. did happen , he was ,uoder a 


Temporary Indefinite Impriſenment 


He concluded which telling his Lordſhip , That he muſt be conten- 
ded to wait 6be Kings pleaſure when he would call a Parkamen. 


That for his part ,. be was before of Opinion that they could ot 
Bois Lodge 2 the war fo ag 00 


Rn Ds all _——_——— at Yo conſt qanleſd hos 
id tingle to is Lordſhip fay , That 7 

macho 9 0 bu power when his gy Ag born by * 
Coronation. al ws,toſcc right at all times to 
. big Subj pa he deſired to know whether ihu was por the Kings 
Court , and whether be had not deputed a Power to them to ſee rig 
done to all accordingly ? 


He ſaid alſo , that he was now under r amazement than be- 
fore , ſince his Lordſhip had both + That this Court could Bayt 
any Tre en; a0d that the Order of the Hine of Lord: did not bi 
it ; which till now he coaſeſt be had taken to be the only obſtruftion 
to his Liberty. | 


| That be had hoped be bad fatisfied his Lordfbip , that alrbough be 
Ce a Pe Koa RLentts 
: {dion cature , 

he had ot bled noching oo how hin hari s 


for what his ip had aid of the Opinion of all the 
rortuphr wry 44 Mee eos Jodges 


| That 
in England, taken Caſe , he muſt aceds inform his Lord» 
\Nyp, that That was « miſtake; for that the Opinion of the Judges had 
ver been asked in bis particular Caſe, ſaving once, upoa bus Petition- 
wg 
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ing the King for Liberty to go to his Countrey Houſe at Wimbledon, 
with a Guard, or otherwiſe , as his Maj:z|t Id think fir ; which 
P-rition was referred by his Majeſty rothe Judges; and they ( accor- 


ding to their wanted prudence and caution ) did only Report that rhey 
thoug!.t his Majefty could not Legally grant the Petitioners requeſt. 


That whercas his Lordſh p ſaid, That he was not Iadefinitely Im- 
friſoned, for thut whenever hu Majeſty & pleaſed to call a Parlic 
ment , be will have remedy; and thut be mult be content to await the 
King's pleaſure when he will call a Parliament; He took thoſe to be 
fuller Arguments than any himſelt had made, to prove that hu Im- 
priſoument was Indefinite , and at the Kings pleaſure, ſo that be 
was now more fully confirm'd than ever to be of that Opinion, and 
wiſbt that every man that beard that Dottrine given for Law, might 
fully conſider the conſequences of it, 


He ſaid further, that his Lordſhip had miſtaken him in thinking 
that he had ſaid he was under a Temporary Indefizite Inpriſonment , 
tor that he had ſaid he was under an abſolute indefinite Impriſoument ; 
and that his Lordſhip had rather proved him to be fo, than ſhewed 
= ' thing to the contrary; (nor did he know what Temporary Indefinite 

I mean, 


The Lord Chief Juſtice then ſaid , That he was not a Judge at that 
time when the Judges Opinions were asked,but deſired his Br. Fones to 
relate how it was. 


1 kat 
Mr. Juſtice Jones then ſaid, That he remembred the Caſe had been 
put to the Judges, Wherher the Lords in the Towey might be Bayled, 
and that it was then the Opinion of the Judges that they might not; 
but he ſaid he did think the Earl of Danby 'was not particularly con- 
cerned in the queſtion ar rhat rime , but it related to the Popi 
Lords only, and that rhere was much difference berwixt his Lordſki 
Caſe and theirs , Beſides he did think that was at a time when there 
was aday appointed tor the meeting of a Parliament. 


The Earl of Dandy then ſaid, that the "_—_ which way put dt 
that time to the Judges about the Popiſtt Lords , did not coricern 
his caſe at all , for thar it differed from theirs int very many particulars, 
which he had already mentioned , viz, Of no Oath againſt him, No 
ſpecial Treaſon alledged, &c. whietr he was 'loth ro trouble rhem with 
Repeating again;but he ſuppoſed that cherhen Opinion of the Judges, 


ought not to be made aoy Argument agaioft him. 


He ſaid alſo, that the Lofd Chief Juſtice had argued very Rrongly 
for him ; For that it was true, That the King might call a Paris 
ment when he pleaſed , but if therefore a Man muſt flay in Priſon till 
the King did pleaſe to do (0, be by that Argument) the 
there all his life-time if the King er ;. which confirm's what” he 

H had 
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had been a great part of this time , labouring to prove; and he ſaid, 
he muſt conteſs he did expeR to have heard ſironger and more power- 
ful Arguments to have convinc'd him that he was in the wrong in what 
he has ſaid ; but that now he was more incourag'd than betore, not 
to give over a Cauſe which did ſo much concern every Man in En- 


gland. 


The Lord Chief Juſtice then ſaid , that his Lorſhip was miſtaken in 
believing that That Court did keep him in Priſon, tor that he was not 
keptin Priſon by them, but by a ſuperiour Court, which wes too big lor 
them to meddle with , or to examine what they did: 


To this his Lordſhip anſwered , That he had wrong done him , 
whict muſt be done by ſome body , and that it was a Maxim of the 
Law , That the King could do no man wang being adviſed by his 
"Courts ) beſides, that his Majeſty had rwice ſhew'd his Conſent in that 
Court to have him Bayl'd, Neither could he ſay, that the Lords did 
-him oe ur nothing intheir Order to hinder his 
being Bayled, ( beſides their own practice to the contrary Yand it 
ſeemed now to be ſaid, that it wes by the Law , and not by the Or- 
der , that he was kept a Priſoner. He ſaid, he would not ſay that That 
Court did keep him a Priſoner, but by ſome body he was ſure he was 
kept Priſoner, but perhaps it tnight be by the Stars, fince he could 
not find who it was that did it. 


He concluded that it he were legally Impriſon'd, yet by Magna 
Charta and the Petition of Right &c. It was impoſſible for an Engliſh 
: Man to be without fomererioms proſpect of relicf in a reaſonable time, 
.they being to have Juſtice doge'them, by the Lyw at all times , and 
"mihoud dclay; that'hd was, now in the Kings proper Court for 
Juſtice , wherefore as his-Loredſhip bad given his own opinion, ſo he 
; = myre pc Judge would be pleaſed to deliver theirs ſeveral- 


Then Mr, Juſtice Fones ſaid » that he was not ready to give any pre» 


gre iy FITEe OP Tan hy ng why nar . and ſomethings fo marte- 
-rially {aid by bis Lordſhip; put that for his better (atisfaCtion he did 
— defire. to as his Lordſhip-« queſtion, ina point which did much lick 


; With him and would go z/groet way in guiding his Judgment ; and 
: be-was confident that bis Ip wases ablero give him an anſwer 
— —— y' = ge _ ( he ſaid ) had been 

charg'd with Treaſon mp=achment, , pleaded a Pardon 

tothe Impeachment before the Lords ; He ſaid he took that Plea to 
(bem Tacite Gonſeſſhon of guilt 4b Law, ( though the Party were ne- 
verſoinonacent ) and then it {ted been a Tacite pleading of Guilty , 
:joſomuch that Jie did believe , there could be no admittance of any 
oe rerass andif fo, be did confefs he did not ſee how that Court 
could then bave ang thing.to do with bis Lordſhip in ther Caſe ; bur ic 


WiIs$S 
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was what he had not yer well conſidered ( though at preſent he took 
the Law to be fo ) ahd he diddefire to hear what his Lordhip did ſay 


to that ? 


His Lordſhip anſwered , that he gave him great thanks for letting 
him clear any ObjeGions, and giving him liberty ro anſwer them as 
well as he could. That this indeed was a queſtion of Law , which he 
was bur little vers'tin, but that he was at preſent able to ſay, rhat 
he had read the Opinions of ſome great Men of the Law , to be other- 
wile ; and inſtanced what the Lord Gote had ſaid upon the Caſe of 
Grazeſend Bdhop of London 7. E. 3. who did get a Writ of Diſcharge 
to the Kings Bench, and did not take a Pardon , upon which he ob- 
ſerved the ſaid Lord Cote to have ſaid, That it may be he thought 
that the taking of a Pardon would have implied a confeſſion of the 
fault, andiberefore went a new way ; but that was a miſtake, for 
that no Man ithat « wiſe and well adviſed will ye God and the 
Kings Pardon, how often (o ever be may have it ; for there # no Man 
but offendeth God and the King almoſt every Day, and the Pardon 


w the ſafeſt and ſureſt way. 


And though at preſeat he ſaid he was not provided of Precedents 
in the Caſe, yet:he remembred there was a Caſe of a Coyner tricd at 
Durham upon a Pardon, where the Pardon proved defetive, and 
yet he was allow'd to plead over, 


And he told him, that the ſame queſtion had been moved in the 
Houle of upon his own Caſe, where divers Lords had declared 
themſelves, they hoped it ſhould never paſs for Law amongit 
thew , that a Max uot have one Plea for bu Life , and gave 
far reaſon that if a Pardas was pleaded, and not admitted to be good, 
then the Priſozer had d upon what be thought had beew 4 good 
Plea , but was adjudge \ 4s phony pur Fr 0, and then if be 

not be admitied 40 plead oner , it would be to inſure a Mans 
Life, wichgut goming eu any Plea at all for it. Andheconcluded, 
ſaying, he thought that this queſtion was rather going into the Merits 
of his Cauſe, than to what he only dema ; Which was but 


Bayl. 


Mr, Juſtice Dotben then faid.he muſt acknowledge there was a vaſt 
difference berwixt His Lordſhips Caſe and the Caſe of the Popiſh Lords 
in the Tower , in many Material particulars , which his Lordſhip had 
mentioned , and he muſt confeſs that be thought it one 44 the hardeſt 
Caſes 1n England: He ſaid allo, that he could not but differ from what 
his Br. Jones had ſaid, as to the not having liberty to plead over, for 
that he was of Opinion his Lordſhip ought not to be debarred from 
having a ſecond Plea, if the Pardon ſhould be over-ruled , and if (I 
did not miſtake him ) he cited the inſtance of one Hetleys Caſe( or 
ſuch « name) and he ſaid that; Abis Lordſhip had ſaid ſo many things 
of great conſequence , that he thought it did very well deſerve - 

ther 
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ther conſideration, but if he ſhould be put to give any preſent anſwer, 
he uſt then fay ( as my Lord Chiet Jaltice had done ) that he thought 
they could not Bayl his Lordſhip , but he thought it might well de 
{erve turther conftideration. 


Mr, Juſtice Raymond then faid , That his Lordſhips Caſe had fo 
many weighty C rcumſtatices in ir , as ought to make it to be very 
well conſidered, before an Opiaios could be delivered in it, That 
for what had been ſaid by his Brother Foxes , about the Pleading over 
or not, he thought that did not properly lye before them in that place, 
"That bis Lordſhip had ſaid ſome things , fo which be thought full 2n- 
ſwers might be grven , but that he had alſo ſaid ſome things, to which 
he thought it would not be ſo eaſy to anſwer. That for his part he 
thought it was a Caſe which rmght well deſerve the conſideration of 
more of the Jucges , berwixt rhis and the next Term, and that he 
muſt acknowledge he muſt further conſider it , before he would pre- 
ſume to gtve any Opinion at all upon ir. 


A Council at the Bar then moved, that a Rule of Court might be 
=_ to bring his Lordſhip thither again}, the firſt day of rhe next 
erm. 


TheLord Chief Juſtice ſeemed diſpleaſed wirh the forwardnels of 
that Counſel, and the Earl of D ſed it, ſaying jt was not mov- 
ed by his deſire or direRions,; bur faid , that was all one as to bim, 
whether there were any Rule of Courror no, for that they were 
like tobe troubled with him again, and that he ſhould not caſily give 
over a Cauſe, wherein he took the liberty of the Saubje&t in General 
to be as deeply concern'd as himſelf , and wherein he had found fo lit- 
tle to be ſaid againſt him, that he did believe he ſhould be as trouble» 
fome to them as ever Judge Jenkins had been heretofore in the def 
fence of Engliſh Liberty. | 


The Lord Chief Juſtice then ſtanding up faid, My Lord, your 
Lordſhip muſt for the preſent be content ro be remanded ; agd ſpeak- 
ing to the Lieutenant of the Totwer's Officer , told him, he muſt 
x A back his Priſoner. 


And then the Lord Chief Jaftice immediately leſt the Court. 


